Morality and Admiralty: 'Tacky' Fisher, Economic Warfare and the Laws of War 
Author(s): Avner Offer 

Source: Journal of Contemporary History, Vol. 23, No. 1 (Jan., 1988), pp. 99-118 
Published by: Sage Publications, Ltd. 

Stable URL: http://www.jstor.org/stable/260870 


Accessed: 08/05/2014 18:26 


Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at 
http://www.jstor.org/page/info/about/policies/terms.jsp 


JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of 
content in a trusted digital archive. We use information technology and tools to increase productivity and facilitate new forms 
of scholarship. For more information about JSTOR, please contact support @jstor.org. 


Sage Publications, Ltd. is collaborating with JSTOR to digitize, preserve and extend access to Journal of 
Contemporary History. 


http://www.jstor.org 


This content downloaded from 169.229.32.137 on Thu, 8 May 2014 18:26:59 PM 
All use subject to JSTOR Terms and Conditions 


Avner Offer 


Morality and Admiralty: 
‘Jacky’ Fisher, Economic Warfare and the 
Laws of War 


When international law comes into conflict with political or military 
expediency, it poses a problem for statesmen and soldiers — a 
problem they sometimes refuse to admit. In 1888, the Royal Navy 
subjected some seaboard towns to a mock bombardment during its 
annual manoeuvres. In the controversy that followed, a naval captain 
wrote to The Times: ‘The talk about international law is all nonsense. 
Whocan enforce it?’ This opinion was held as firmly by other officers 
who wrote to the paper, with a single exception.’ But if such a 
dismissive view of the law is granted, especially if it is granted, the 
problem does not disappear. If the edifice of the law, with its 
conferences and treaties, its teachers and textbooks, its conventions 
and platitudes — if all that has no validity, then what purpose does it 
exist to serve? 

When Imperial Germany planned to violate Belgian neutrality, it 
did not flinch from placing raison d’état above international law. A 
similar contradiction also bedevilled some British war plans. Before 
the first world war, the strategic ideas of the Royal Navy clashed with 
a legal code that the Admiralty had itself helped to negotiate, codify 
and promote. Two Edwardian Liberal projects came into conflict: 
first, the plans for economic warfare as a method of overcoming 
Germany in a future war, and second, the reform of maritime law 
which took place in stages from 1907 onwards. This contradiction 
forms the subject of the first part of this essay. The latter part goes on 
to account for the potency of international law, and why leaders 
sometimes ignore it at their peril. 


The idea of overwhelming Germany by means of economic blockade 
was worked out in the Admiralty between 1906 and 1908. It arose out 
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of a long-standing preoccupation with the security of British 
food supplies in time of war. Staff studies concluded that British 
supplies were fairly secure, but that this was not the case for 
Germany. In Germany, the working classes were exposed to the 
stoppage of food and industrial raw materials by means of a maritime 
blockade.’ 

This conception was developed in some detail, and in December 
1908 it came before the most important high-level inquiry into British 
strategy before the war, the Committee of Imperial Defence’s sub- 
committee on ‘The Military Needs of the Empire’, which was 
chaired by the Prime Minister and was attended by senior Cabinet 
Ministers, civil servants and military chiefs. The Director of Naval 
Intelligence, Rear-Admiral Slade, presented the Navy’s strategy on 4 
December 1908. His paper stated that Germany’s economy was as 
sensitive to blockade as Britain’s. A stoppage of imports or even a 
mere rise in the prices of raw materials and foodstuffs, in both 
countries, ‘must tend to produce a position which might become 
intolerable’.° 

The Committee of Imperial Defence only required a short 
discussion to endorse this strategy. In its report, the committee 
concluded: ‘We are of the opinion that a serious situation would be 
created in Germany owing to the blockade of her ports, and that the 
longer the duration of the war the more serious the situation would 
become.” This project to strangle Germany at sea ran up against the 
conventions of maritime law, which gave seaborne goods a consider- 
able measure of immunity from capture in wartime, especially when 
carried by neutrals or on their behalf. 

Admiral of the Fleet Sir John Fisher, who commanded the Royal 
Navy between 1904 and 1910, was no respecter of the laws of war. In 
this he merely expressed prevailing opinion in the late-Victorian 
navy. Fisher repeatedly asserted that any talk of restraint in war was 
dangerous nonsense. ‘All is fair in war!’ he declared in one of his 
prints, ‘hitting in the belly or anywhere else! ... Moderation in war is 
imbecility!’> In an introduction to the so-called war plans of 1907, 
Fisher expresséd ail his hostility and suspicion of international 
conventions: ‘The inevitable result of Conferences and Arbitrations 
is that we always give up something. It’s like a rich man entering into 
a Conference with a gang of burglars!’° Fisher wrote these words in 
the face of Sir Edward Grey’s determination to codify the law of the 
sea, which Fisher had to reconcile with his own lawless view of 
international relations. 
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During the maritime wars of the eighteenth and early nineteenth 
centuries, the Royal Navy had molested merchant shipping on the 
high seas with scant regard for the protests of neutrals. In 1812 
Britain went to war with the United States to uphold this practice. 
War had established British naval mastery, and many sailors and 
writers considered the rights of capture to be the foundation of 
British naval power. 

Some four decades later, at the end of the Crimean War, Britain 
came round and renounced her previous position. In the ‘Declaration 
of Paris’ of 1856, Britain effectively conceded a doctrine that neutral 
powers had consistently asserted against her during the French wars.’ 
This doctrine is contained in the phrase, ‘Free ships make free goods,’ 
i.e. neutral trade should be immune from belligerent interference in 
wartime. In its second clause, the Declaration stated that ‘The neutral 
flag covers the enemy’s goods,’ i.e. enemy goods carried in neutral 
ships could not be captured. The third clause stipulated that ‘Neutral 
goods... are not liable to capture under the enemy’s flag.’ In other 
words, neutral cargoes could not be captured even when carried in 
enemy ships. But both clauses hedged and qualified these immunities 
with one major exception. Neutral immunity did not extend to 
‘contraband of war’. 

‘Contraband of war’ was not clearly cefined in the Declaration of 
Paris. Goods in this class fell into two categories. The first, ‘absolute 
contraband’, consisted of articles which were useful only in war, like 
guns, bayonets, uniforms and ammunition. The second category, 
‘conditional contraband’, was made up of goods which were useful in 
peace as well as war. They could only be captured if clearly consigned 
to an enemy’s base of operations or its military authorities. ‘Condi- 
tional contraband’ might include food, but the boundaries were not 
clear. Between the Declaration of Paris and the first world war it was 
widely assumed in Britain that food for civilian populations could not 
be treated as contraband of war. Not every country agreed. France 
declared rice absolute contraband in her war with China in 1885 and 
Bismarck endorsed the French embargo in the following words: ‘The 
measure in question has for its object the shortening of the war by 
increasing the difficulties of the enemy, and is a justifiable step in war 
if impartially enforced against all neutral ships.’® Likewise, Russia 
treated food as contraband during the Russo-Japanese war of 1904-5. 
But these instances were exceptional and the principle was not 
admitted in Britain. For half a century the naval powers complied 
with the Declaration of Paris, or perhaps they had no clear 
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temptation to defy it; its conventions took a firm root in international 
law.” 

The legal immunity of food from capture was rooted in a moral con- 
vention, in the principle that Geoffrey Best has aptly called ‘humanity 
in warfare’. Civilized warfare strives to avoid unnecessary suffering 
by making a distinction between combatants and non-combatants. '” 
This moral dimension accorded well with British interests, especially 
in its exclusion of food from contraband of war. By the late Edwardian 
period, food imports made up almost two thirds of consumption and 
their protection in wartime became increasingly difficult. 

British admirals had no relish for trade protection. They prepared 
for duels of battle-fleets, and regarded the protection of widely 
scattered merchant ships as an onerous burden. Short of attaching a 
cruiser to every tramp, there seemed to be no tactical solution to the 
problem. One source of relief was to rely on neutral carriers and to 
take advantage of their immunities. From this point of view, it was in 
Britain’s interest to reinforce neutral rights. There was no guarantee 
that the law would be upheld all round, but Britain’s most likely 
neutral supplier, the United States, had a long tradition of standing 
up for its rights, and also had the power to do so." 

Britons considered the law of the sea from three different aspects, 
the neutral, the defensive and the offensive. As a neutral in other 
people’s wars, and as the world’s largest carrier, Britain stood to 
benefit from neutral immunities and rights. As a besieged island, 
Britain gained an additional margin of safety if some of her cargoes 
were protected by carriage in neutral bottoms. On the other hand, ifa 
belligerent Britain wanted to project her naval power in a continental 
war, then neutral immunities were not compatible with a strategy of 
maritime blockade. 

When the Royal Commission on Food Supply reported in 1905, it 
only considered the first two viewpoints, and ignored the belligerent 
uses of seapower. One year later, the Department of Naval Intelligence 
began to work on its economic blockade plans, and also to prepare 
for the International Peace Conference that was going to be held in 
the Hague in 1907. 

Rear-Admiral Charles L. Ottley, the head of the department, was 
also designated as naval delegate to the Hague conference. Ottley was 
a man of assurance, intelligence and polish, who specialized in the 
political and diplomatic aspects of naval staff work. After serving as 
naval attaché in five capitals and as Director of Naval Intelligence 
between 1906 and 1908, Ottley became Secretary of the Committee of 
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Imperial Defence until 1912. Clearly a man of some consequence, he 
was close to the heart of naval policy-making throughout the 
Edwardian period. Ottley was no Liberal — in 1903 he actually stood 
for Parliament as a Conservative. But in matters of sea law he was 
definitely ‘wet’. 

In May 1906, as the Hague conference loomed closer, Ottley 
drafted a paper on ‘The value to Great Britain of the right of capture 
of neutral vessels’. He wrote that immunity for neutral ships and 
cargoes was to Britain’s advantage, as a means of protecting food 
supplies in wartime, even if it might rule out naval pressure against an 
enemy. In looking forward to the coming conference, Ottley regarded 
the doctrine of ‘free ships, free goods’ as given. The exceptions 
worried him and not the rule, and he argued that British interests 
required as narrow a definition of contraband as possible, restricting 
it strictly to military equipment. 

‘Conditions have profoundly changed since this country was 
engaged in European war,’ he wrote. 


Railways and other ways of communication have been immensely developed. We 
are no longer in a position to seriously embarrass a European enemy by the always 
dangerous method of interference with neutral commerce. In the case of war with 
Germany, for example, we could not hope to prevent that country obtaining any 
contraband required over her land frontiers. 

Contraband for Germany, even if sent oversea from the United States, could 
always be landed in neutral European ports under the very guns of our cruisers, and 
the onus of proof as to its ultimate destination would rest with us. 


So blockade was no longer of any use against Germany. 

In the course of the American Civil War, the Northern navy had 
intercepted Southern cargoes as far away as the West Indies, invoking 
a doctrine of ‘continuous voyage’ that allowed the capture of 
contraband anywhere, if its ultimate destination was proven. But for 
Britain to invoke this doctrine against Germany might bring a clash 
with the United States. So the right to capture contraband carried by 
neutrals no longer had its former value for Britain. Economic warfare 
of this kind was ruled out in conflicts between the Great Powers. !” 
The maritime code that Ottley and his colleagues negotiated in 1907 
and 1908 was consistent with this line of reasoning, and gave 
precedence to civilians over their assailants. 

The story of Edwardian sea-law reform has been told before. 
Between 1907 and 1914 the Liberal government made a sustained 
effort to codify the law of the sea and to place it under the jurisdiction 
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of a recognized international tribunal. This effort began at the second 
Hague Peace Conference of 1907, and continued at the London 
Naval Conference of 1908-9, which issued the Declaration of 
London in February 1909. The Declaration came under intense 
public and parliamentary scrutiny before it was rejected by the House 
of Lords in 1911. Despite the failure of Parliament to ratify the 
Declaration of London, the Admiralty incorporated its substance 
into British naval manuals and the Foreign Office accepted it as an 
expression of Britain’s legal obligations. 

Without a tribunal, positive law can hardly be said to exist, since 
every enactment is open to self-serving interpretations. To judge by 
his actions, Sir Edward Grey considered maritime law to be largely in 
harmony with British interests, and he worked to give it some teeth. 
At the Hague conference in 1907, the British delegation won support 
for an International Prize Court. In December 1908, at the London 
Naval Conference, delegates from the main maritime powers 
assembled to devise a code for the new tribunal. They took the 
current customary law of the sea as their point of departure, and in 
February 1909 agreed on a set of principles known as the Declaration 
of London.? 

The volume of comment and controversy excited by public issues 1s 
not always proportional to their importance. Four principal issues 
dominated the London naval conference and subsequent public 
debates, but only one of them is of fundamental importance. Britain 
could afford to concede a few subsidiary interests in order to achieve 
its main purpose, and these concessions attracted a disproportionate 
amount of controversy. This is by way of amends for neglecting some 
aspects of the declaration, in order to concentrate on the key issue of 
contraband. 

For the first time, an international convention specified a list of 
contraband commodities. ‘Absolute contraband’ was restricted to a 
short list of munitions and military supplies. At the insistence of the 
continental powers, the list of articles under ‘conditional contraband’ 
was extended to include food (but this category, as we have seen, still 
excluded food consigned for civilian consumption). This British 
concession of neutral rights (and its being classed as a concession), 
together with others, indicates that Britain was striving for greater 
immunity for neutrals.'* Of greatest significance in this respect was the 
long ‘free list’ of goods, which, as the delegates reported, ‘placed it be- 
yond the power of belligerents in future to treat as contraband the raw 


materials of some of the most important of our national industries’. 
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The Declaration of London preserved the essence of the Declara- 
tion of Paris. It extended neutral rights and immunities by defining 
contraband and defining it narrowly, and especially by the intro- 
duction of a free list. 

Sir Edward Grey had hoped to ratify the Declaration without 
reference to Parliament, but after the Naval Panic of 1909 it came 
under sustained public and political attack.'® Britain’s interests as a 
neutral, a besieged island and an aggressive belligerent were simply 
not compatible with each other, and Grey found himself under attack 
from all three angles — the neutral, the defensive and the offensive. 
An invisible hand stirred up Chambers of Commerce throughout the 
country to send in petitions and protests and 137 half-pay Admirals 
signed a petition against the declaration. Most of the public criticism 
came from the neutral-defensive point of view.'’ 

It has not been easy for subsequent historians to make sense of the 
Declaration of London.!® Grey’s policy is not really problematic, if 
one accepts that his prime consideration was the safety of the 
merchant marine and of food supply in time of war.!? Britain 
conceded subsidiary matters, in order to secure the vital ones. At 
worst, British delegates failed to consider all the implications, and in 
consequence some clauses left Britain more exposed than under 
previous customary law. Edward Grey’s behaviour seems to confirm 
this. He wrote that the declaration was required on grounds of 
‘general policy’.?? John Coogan also suggests that Grey, together with 
other ‘continentalists’, did not mind curtailment of naval capabilities, 
because they did not believe that sea power could be decisive.?! 

It is more difficult to reconcile the declaration with Admiralty 
plans to fight Germany to an economic standstill. Rear-Admiral 
Slade (the Director of Naval Intelligence), who presented the 
blockade plan to the Committee of Imperial Defence, was also the 
naval delegate to the London conference, which opened one day after 
his presentation. The other naval delegate was Rear-Admiral Ottley. 
On the day the conference opened, Ottley described the blockade 
plan to Reginald McKenna, the new First Lord of the Admiralty, in 
the following terms: 


The geographical position of this country and her preponderant sea power combine 
to give us a certain and simple means of strangling Germany at sea... (Ina 
protracted war] the mills of our sea-power (though they would grind the German 
industrial population slowly perhaps) would grind them ‘exceedingly small’ — 
grass would sooner or later grow in the streets of Hamburg and wide-spread death 
and ruin would be inflicted.” 
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Clearly there are some puzzles here to be resolved. How did Slade and 
Ottley come to advocate economic pressure in their role as strategic 
planners, and yet act to restrict the Navy’s freedom in their capacity 
as naval diplomats? What game was the Navy playing at the London 
Conference? On Christmas Eve 1908, with the conference already in 
session, the Foreign Office delegate, Eyre Crowe, reported to Grey 
that Admiral Fisher regarded the whole exercise as a farce. 


Sir J. Fisher told me personally 3 days ago that in the next big war, our commanders 
would sink every ship they came across, hostile or neutral, if it happened to suit 
them. He added, with characteristic vehemence, that we should most certainly 
violate the Declaration of Paris and every other treaty that might prove 
inconvenient.*? 


Three years later Fisher wrote in a letter about this very matter: 


Perhaps I went a little too far when I said I would boil the prisoners in oil and 
murder the innocent in cold blood, etc., etc., etc. But it’s quite silly not to make war 
damnable to the whole mass of your enemy’s population, which of course is the 
secret of maintaining the right of capture of private property at sea .. .*4 


Here is the contradiction we have to explain. Fisher’s Admiralty 
(though not all his successors) was deeply committed to the concept 
of economic pressure as a decisive weapon. Both Ottley and Slade, 
the naval delegates, are on record as exponents, if not actual 
supporters, of this militant line. But Ottley and Slade also played a 
constructive and loyal role in the sea-law negotiations, supported the 
declaration strongly and stood up for it at every subsequent 
opportunity. How is this puzzle to be resolved? If Fisher was so 
adverse to the rule of law at sea, how did he allow his naval delegates 
to spend two years in the pursuit and conclusion of such com- 
promising agreements? | 

It is just possible that the naval delegates never received a proper 
briefing, and were left to construct the naval case according to their 
own lights. Slade found it very difficult to get any guidance from 
Fisher during the naval conference deliberations.”> In 1908 Fisher 
was fully preoccupied by the defence of his reforms, and in his 
struggle with Beresford.” | 

Some parliamentary critics argued that the delegates (and especially 
the Foreign Office delegates) had simply fallen in love with their own 
handiwork. Certainly they felt proud of their achievement. 

Perhaps it was partly a matter of muddle and neglect. That is not 
uncommon in secretive bureaucracies. When Prince Louis of 
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Battenberg, another Director of Naval Intelligence, was asked by a 
Royal Commission whether he was giving the Admiralty view on a 
particular question, he replied, ‘It is a little difficult to say what the 
definite opinion of the Board of Admiralty — which is a many- 
headed department — consists of on very definite points.’?’ 

But perhaps it is not simply a case of benign neglect. It was not 
Fisher’s way to allow such matters to be settled by default. A more 
Machiavellian interpretation may be called for. Fisher more than 
once alluded to himself as a Machiavellian.*? An Admiralty document 
of 1908 suggests this very interpretation, when it says: 


When Great Britain is belligerent, she can be safely trusted to look after her own 
interests, but the dangerous time for her is when she is neutral and does not wish to 
take such a strong line as to render herself liable to be drawn into wai. At such a 
time, the existence of a well reasoned-out classification of goods will be of enormous 
advantage, not only to Great Britain, but to all other commercial communities.”” 


The rule of law requires an acceptance of its authority in advance. 
That was the point of setting up an International Tribunal. The 
Admiralty document just quoted plainly suggests that the law will 
only be respected if it is to Britain’s advantage. It is a Machiavellian 
acceptance which makes advantage a condition of adherence. Fisher 
may have allowed Ottley and Slade to get on with the job in the 
interest of good relations with the Liberal government, and also as a 
handy subterfuge which might create false confidence in Germany. 

We know that Fisher’s confidence in his two delegates was waning 
in 1908-9. Slade was banished in April 1909 to the East Indies station, 
while Ottley was kept out of Fisher’s inner circle, and resented his 
exclusion from the group which drafted Fisher’s so-called ‘War 
Plans’ at the Portsmouth naval staff college.*° 

Fisher had a strong ally in his Minister, the First Lord of the 
Admiralty, Reginald McKenna. In the course of the London 
Conference, McKenna more than once attempted to throw a spanner 
in the works, always arguing against the surrender of belligerent 
rights. ‘In dealing with a formidable opponent such as Germany, 
every legitimate weapon would have to be used,’ he wrote to Grey.?! 

Public agitation and debate fanned parliamentary tempers, and the 
declaration became a party-political issue by the time it came up for 
parliamentary approval. Strong resistance began to build up in the 
Navy, the press and the Unionist Party. 

In February 1911, the issue of the Declaration of London came toa 
head. The Naval Prize Bill was about to come before Parliament. At 
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the Committee of Imperial Defence, Rear-Admiral Ottley remained 
strongly committed to the declaration that he had negotiated. In 
addition to political controversy, he had to reckon with a challenge 
within his own house. It came from his subordinate, Captain Maurice 
Hankey, already beginning to flex his muscles as a manipulator and 
wire-puller. Hankey drafted a strong attack on the Declaration of 
London, and asked Ottley to send it on to the Minister. This almost 
amounted to mutiny.” 

In his paper and in two others that followed, Hankey forcefully 
restated the case for economic pressure as a decisive weapon. He 
argued that blockade could not be effective without the power to stop 
neutral ships and capture their cargoes. 

Ottley’s response was defensive and conciliatory. He stressed the 
political and diplomatic difficulties of total economic war as 
advocated by Hankey. This would amount to a rejection, not of the 
Declaration of London, but of the whole edifice of maritime 
law consecrated by the Declaration of Paris. Ottley was right to be 
uneasy — the notion of a war waged against civilians, although 
common in the Navy, was less palatable to Liberal opinion. Ottley 
wrote that 


The relegation of peaceful commodities notoriously intended for the use of the civil 
population, to the category of absolute contraband, not only violates the 
Declaration of Paris, but runs counter to the policy to which we have ourselves 
consistently adhered for the last hundred years .. .*° 


In addition to the moral dimension, Ottley’s main rejoinder to 
Hankey was to invoke America, the most powerful neutral whose 
attitude formed an obstacle to the economic isolation of Germany. 

At this point, however, Ottley took a new tack: once command of 
the sea was established, HM Government would have complete 
freedom of action. Then, but only then, could it safely discard 
the declaration, and implement Fisher’s doctrine of ‘cruelty 1s 
kindness’. 

Whether he had always held that view (which seems unlikely) or 
whether he had finally realized in which direction the wind was 
blowing, Ottley now endorsed a Machiavellian interpretation of his 
cherished declaration, while still taking care to mention the interests 
of civilization. 

Ottley and Hankey, the two protagonists, went to lay their cases in 
person before the Minister, McKenna. A staff officer reported the 
confrontation in his diary, in the following words: 
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22 February 1911... 

The ‘worry’ over the ‘Declaration of London’ still goes on — and Hankey has 
now turned against it and denounced it as equivalent to tying up our right arm ina 
war with Germany. 

Fisher apparently allowed it to be negotiated with the deliberate intention of 
tearing it up in the event of war. Characteristic. 


24 February. 

McKenna’s standpoint seems rnuch the same — the Germans are sure to infringe 
it in the early days of the war, then with great regret we tear it up. If they don’t 
infringe it we must invent an infringement.** 


Hankey’s last exchange with Ottley concludes with the words, ‘Salus 
Civitatis, Suprema Lex’ — ‘The safety of the state is the highest law.’*° 

McKenna redoubled his commitment to economic warfare. During 
the Imperial Conference of May 1911, Hankey gave him a very 
thorough briefing on the blockade plan. McKenna then stated its 
premises cogently to the Dominion Prime Ministers, as the very 
foundation of British strategy.*° 

As for Ottley, he began to be absent from the office for long 
periods, which he spent at his home in the Highlands. Early the 
following year, his attempts to have his appointment renewed on 
reasonable terms were dismissed by the Treasury, which refused to 
make it pensionable. Ottley resigned and Hankey inherited his place, 
with Fisher strongly active behind the scenes. At the very same time, 
Churchill’s protégé Sir Francis Hopwood got much better treatment 
and received the pension rights refused to Ottley.*’ 

Fisher and McKenna did not ignore the problem of powerful 
neutrals. Fisher’s answer to the problem was based on a shrewd 
intuition of the real inclinations of the United States. At the 
Admiralty he cultivated American naval officers, and especiaily 
Commander Sims, the American Inspector of Target Practice, who 
had the ear of President Roosevelt. In 1908, Fisher scoffed at Slade’s 
plans for an active defence of Canada in a war with the United States. 
In December 1910, Sims reciprocated with a strong public statement 
of loyalty to England at a banquet in the Guildhall.*® Fisher was in 
touch with Mahan, whose influence dominated the United States 
navy, and had he been able to read American naval plans, he would 
have been strongly reassured.*? Soon after his retirement in 1910, he 
came back from the United States enthusiastic about what he saw, a 
convert to political union of the two countries. In his intuitive way, 
Fisher correctly assessed that, in a conflict with Germany, American 
hostility would not pose a serious risk.*° 
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The Declaration of London controversy in Parliament, in the press 
and at political meetings was spirited and inconclusive. The House of 
Commons spent three days rambling backwards and forwards over 
the issues. Unionist speakers blamed the government for placing 
British supplies at risk, while at the same time forsaking an offensive 
weapon of the first importance.*! 

The reason for the indecisive quality of this debate was the endemic 
uncertainty about the significance and role of international law. In 
the absence of an effective sanction, its authority was dubious. Even 
the establishment of an international tribunal, as Grey proposed, did 
not guarantee compliance with its jurisdiction when it came to the 
crunch. Britain’s interests in wartime were hidden behind the veil of 
ignorance. In the abse. ice of secure historical precedents, the political 
writers and speakers of Edwardian England could not predict the 
circumstances in which the law would be applied. 

International law presents a problem that is similar to the game 
theorists’ ‘prisoner’s dilemma’. One has a choice to trust a hidden 
protagonist or betray him. The outcome also depends on the 
protagonist’s choice. If both players are trusting, they jointly win the 
highest reward. But the highest individual prize goes to the player 
who succeeds in betraying a trusting protagonist. If neither player 
co-operates, the outcome is intermediate. The worst outcome is fora 
player whose trust is betrayed. 

Like ‘the prisoner’s dilemma’, international law relies on mutual 
trust to maintain virtue. After a breach of trust normative (or 
‘civilized’) expectations are suspended, and replaced by uncertainty 
and hazard. Once trust has gone, the law can no longer be invoked 
and the best outcome is no longer within reach.* Like the prisoners in 
the game, the Edwardians could not be certain of the winning 
formula, and therefore were split between trust and treachery, witha 
good measure of controversy, anxiety and worry. 

Historians are better placed. We can peer behind the veil of 
ignorance, and work out the real function of international law as it 
unfolded in the course of the first world war, and the rationality and 
adequacy of different strategies. What follows relies on established 
facts to reassess the pre-war debates, in the light of wartime and 
post-war outcomes. 

Up until 1914, Asquith’s government had never given up its 
commitment to the Declaration of London. The Liberal commitment 
to the Declaration did not matter too much. Without a tribunal, the 
Declaration was as putty in the hands of the lawyers. 
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A few weeks after the war began, the government ignored the 
Declaration and applied a policy of interdicting goods intended for 
Germany with no exceptions. American protest was insincere and 
ineffectual. But when the Germans began their submarine campaign, 
America responded with great indignation. President Wilson turned 
a blind eye, for example, to the mining of international waters by 
Britain, but invoked international law to enter the war against 
Germany, first as an active supplier of the Allied war economy, and 
later as a belligerent.*° 

How then was the law utilized by Britain and the United States? To 
the legal positivist, the law is merely what it is, and not what it 
perhaps ought to be; the validity of international law can only be 
established empirically. The record of international law in the first 
worid war, and of maritime law in particular, suggests its primary 
function, which was to provide a casus belli. No infringement of the 
law could actually force a nation into war against its better 
judgement. But if statesmen wanted to fight, then international law 
provided the justification. It allowed belligerents to don the garments 
of legality. Bertrand Russell expressed it well: national law is designed 
to suppress violence, but the main purpose of international law ‘is in 
actual fact to afford the sort of pretext which is considered 
respectable for engaging in war with another Power. A Great Power 
is considered unscrupulous when it goes to war without previously 
providing itself with such a pretext .. .°** This pretext is primarily 
needed to justify war at home, and is based on the false analogy 
between domestic and international law. Domestically, the law 
compels obedience, and the blind imperative of justice adds weight to 
the blind imperatives of patriotism, when nations go to war. No one 
compelled Britain to intervene when Belgium was invaded. Britain 
did so on a point of law. Likewise, as Lord Devlin put it, ‘When in 
April 1917 the United States went to war she did so on a point of 
law.”* 

In his simplicity, Fisher could only see that international law had 
no teeth. McKenna was more sophisticated and realized the value of 
legality. He realized that the law was a mercenary profession and that 
a formula would always be found. Indeed, when the time came, 
McKerina ably provided the formula himseif. The German govern- 
ment, he said, had centralized and nationalized all food production, 
and therefore all food sent to Germany was contraband of war.* 

Beyond its uses to statesmen as a prop of the casus belli, 
international law has a second function, which takes us from positive 
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law to natural law, from legality to morality. Law is not only a matter 
of international treaties but also the repository of past and current 
standards of justice and morality. In the pre-war law of the sea, the 
crucial distinction between combatants and civilians centred on two 
principles: (a) that supplies for non-combatants should not be treated 
as contraband of war, and (b) that unarmed vessels should not be 
attacked without the safety of passengers and crew being provided 
for. Both these principles helped to draw the United States into the 
war, and to justify this intervention to the American people. 

Do such principles have a universal validity? Michael Walzer has 
contended that they do. This would be easier to uphold if non- 
combatants were held to be entirely blameless. Rousseau asserted 
that individuals are foreign to a war. This appealing and influential 
doctrine reflected the reality of dynastic war of Rousseau’s time. But 
does it apply to societies which are founded on popular sovereignty 
rather than divine right? When citizens have political rights, they also 
have responsibilities and may suffer for their folly. As the jurist John 
Westlake put it in 1909, 


... since 1815 there have been no wars in Europe which were merely those of ruling 
persons or families, and not those of the respective combatant nations. The wars 
have not necessarily been approved of by the numerical majority, though this has 
often been the case, but always they have been approved by such a part of the 
population in each combatant State as, by its numbers and influences combined, 
must for all practical purposes, external as well as internal, be regarded as 
representing the nation. . .*” 


Even without this proviso, most writers on international law stop 
short of Walzer’s position, and agree with Bismarck that necessity or 
self-defence can override the principle of humanity in warfare. It is 
not forbidden to cause suffering, only unnecessary suffering. As 
Bismarck argued in 1885, starving civilians was justified if it 
shortened the war. 

The argument of necessity raises the question of what constitutes 
necessity. Sinking merchant ships without warning may be necessary 
for tactical or strategic advantage. But is a particular war itself 
necessary? This leads from the problem of humanity in warfare, from 
jus in bello, to the question of the just war, the jus ad bellum. German 
violations of the law of nations were held to justify American 
intervention in the war. In other words, German violations of 
humanity in warfare provided America with grounds for waging a 
just war. 
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In retrospect, the project of economic pressure as a decisive 
weapon gives rise to unease. No doubt Hankey would have answered, 
and rightly, that it was merely a contingency plan, and that it was left 
to Germany to start the war. This act placed a large credit in the 
moral balance of the Allies, and, despite the early violation of 
maritime law, they remained in moral credit at the end of the war. 
Their economic blockade against the German home economy made 
no distinction between combatants and non-combatants. The weaker 
sections of German society, together with the German salaried 
middle classes, suffered most, while the army remained reasonably 
well provided for throughout. German officials attributed precisely 
762,796 ‘excess’ civilian deaths to the ‘enemy’s commerce blockade, 
contravening the law of nations’.*® Be that as it may (and the numbers 
were exaggerated), these figures were balanced in public opinion by 
the more visible work of German submarines. 

The role of blockade in defeating the Central Powers is still 
debated. Certainly it reduced most of German society to poverty and 
unger and cut deeply into rural and urban production. Although the 
Allies failed to muster the will to drive Germany to a total military 
defeat, the German military regime stood peculiarly discredited. 
Germany became a moral void that the Allies, with their rhetoric of 
virtue and their large reserves of food, were well placed to fill. 

Those who invoke the law of nations must also be ready to live by 
its precepts. Clause XXVI of the Armistice said that the existing 
blockade would remain in force, but the Allies would ‘contemplate 
the provisioning of Germany as shall be found necessary’. As A.J. 
Balfour said a few months later, ‘Almost a promise had been made.’*? 
In fact, the Armistice turned the screw even tighter, as the blockade 
extended into the Baltic, and even to German fishing-boats there. 
Germany continued to starve during the end of 1918 and the first two 
months of 1919. The Allies demanded that the Germans deliver their 
merchant fleet; the Germans refused to hand it over without an Allied 
commitment to supply them with food until the next harvest. France 
was reluctant to give up the whip of starvation and its leaders, who 
looked forward to German indemnities, opposed the use of German 
gold to pay for American food.°° 

The Allies could only impose final justice on Germany by resorting 
to measures that they themselves had proscribed before the war. In 
doing so, they could no longer plead necessity. That is the key point. 
The legal position is debatable (legal positions always are), but the 
moral aspect was clear. As the blockade continued to inflict 
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starvation on Germany into the winter of 1918-19, the Allies rapidly 
exhausted their moral credit. In depriving the Germans of food, the 
Allies applied military power for political and economic ends, in a 
way that increasingly sapped the determination of their officials and 
officers in Germany and at Versailles. The British government leaked 
its officers’ critical reports to the press, and eventually published 
them in a blue book.*! On 8 March 1919, at the Supreme War 
Council, Lloyd George attacked the French head on: 


He wished to urge with all his might that steps be taken to revictual Germany. The 
honour of the Allies was involved. Under the terms of the Armistice the Allies did 
imply that they meant to let food into Germany... But so far, not a single ton of 
food had been sent into Germany. The fishing fleet had even been prevented from 
going out to catch a few herrings. The Allies were now on top, but the memories of 
starvation might one day turn against them. The Germans were being allowed to 
starve whilst at the same time hundreds of thousands of tons of food were lying at 
Rotterdam . . . these incidents constituted far more formidable weapons for use 
against the Allies than any of the armaments it sought to limit. The Allies were 
sowing hatred for the future: they were piling up agony, not for the Germans, but 
for themselves . . .>” 


By then the damage was done. It took another fortnight for the first 
food to arrive. By the end of May, Germany had received less than a 
month’s recommended supplies.°*> Moreover, the Allies brandished 
the threat of renewed blockade to impose the peace treaty on the 
Germans. This weighed heavily with the Social Democrats in 
Germany when they decided to sign the treaty.°* In his reply to the 
Allied terms, which was addressed to his compatriots as much as to 
the Allies, the German delegate Brockdorff-Rantzau made a bid for 
moral equality: 


Crimes in war may not be excusable, but they are committed in the struggle for 
victory, when we think only of maintaining our national existence, and are in such 
passion as makes the conscience of peoples blunt. The hundreds of thousands of 
non-combatants who have perished since November 11, because of the blockade, 
were destroyed coolly and deliberately after our opponents had won a certain and 
assured victory. Remember that when you speak of guilt and atonement.*° 


This brings up a third and final function of international law. It 
helps to reconcile the loser to his defeat, to accept its legitimacy and to 
acquiesce in his own punishment. That was clearly shown in the 
aftermath of the second world war. The blockade policy after the 
Armistice deprived the Allies of such legitimacy. In retrospect, it 
converted a just war against the Kaiser into an unjust war on civilian 
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populations, a war in which the means no longer justified the ends. 
The infliction of unnecessary suffering on the German civilian 
population after the Armistice undermined the legitimacy of the 
verdict the Allies wanted to impose. It planted the seeds of a new 
casus belli. To return to Fisher: he was right to disdain positive law, as 
the experience of war showed. In the absence of a binding tribunal, 
positive law was a flexible fiction. Natural law was a reality. The 
appeal to justice mobilized peoples for war. After the armistice, when 
the Allies failed to live up to their moral pretensions, peace could no 
longer be secure. Natural law was vital to the Allies in securing 
American participation for Germany’s defeat. When they failed to 
sustain it, their war effort fell short of its reward, and could not 
establish either dominion or peace. 
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